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	This OFFER TO PURCHASE REAL ESTATE (“Offer”) is made and effective as of the date the last party to this Offer affixes its signature on the signature line below (“Effective Date”), by and between ___________________________ (“Offeror”), and Do it Best Corp., an Indiana corporation (“Owner”).  Offeror and Owner are sometimes collectively referred to herein as the “parties” and individually as a “party”.  
RECITALS:
	WHEREAS, Owner is the owner of two (2) parcels of real estate located in Allen County, Indiana, collectively and commonly known as 6502 Nelson Road, Fort Wayne, IN 46803 and more particularly described on the attached Exhibit “A” (the “Real Estate”); and
	WHEREAS, Offeror desires to purchase, and Owner is willing to sell, all of Owner’s right, title and interest in and to the Real Estate on the terms and conditions documented in this Offer.
TERMS OF OFFER:
	NOW, THEREFORE, for and in consideration of the mutual promises and undertakings contained in this Offer, Owner and Offeror agree as follows:
Purchase and Sale.  Subject to the terms and conditions of this Offer, Offeror agrees to purchase from Owner, and Owner agrees to sell to Offeror, all of Owner’s right, title and interest in and to the Real Estate.
Purchase Price.  The purchase price for the Real Estate is ____________________________ and __/100 Dollars ($__________) (“Purchase Price”).  
[bookmark: _DV_C36][bookmark: _DV_M49][bookmark: _DV_M50][bookmark: _DV_M51]Earnest Money.  Within three (3) business days after the Effective Date of this Offer, Offeror shall deliver to Titan Title Services, LLC (the “Title Company”), as escrow agent, the sum of Two Hundred Fifty Thousand and 00/100 Dollars ($250,000.00) as earnest money (the “Earnest Money”).  The Title Company shall deposit the Earnest Money into an escrow account and hold it until the time of Closing or earlier termination of this Offer as provided herein.
Closing Payment.  The payment of the Purchase Price, subject to all credits, prorations, and adjustments specified in this Offer, shall be payable in cash or other immediately available funds on the Closing Date (as defined below).
Survey/Title.  Offeror shall review the title to the Real Estate as follows:
[bookmark: _Hlk79154514]Survey.  Owner has obtained from Gouloff-Jordon Surveying and Design, Inc. (the “Surveyor”) a survey of the Real Estate in accordance with minimum standard detail requirements for land title surveys as most recently adopted by the American Land Title Association and the National Society of Professional Surveyors (2021) (“Survey”).  Offeror acknowledges receipt of the Survey and agrees that no other survey will be provided in connection with this Offer.  Before Closing, Owner will cause the Survey to be re-certified to Owner, Offeror, and the Title Company in a form reasonably acceptable to the Title Company to delete the general survey exception from the Title Commitment (defined below) at Owner’s expense.  The Survey description shall be used in the deed conveying the Real Estate to Offeror.
Title.  Owner has obtained from the Title Company a commitment for title insurance showing the condition of Owner’s title to the Real Estate and any easements benefiting the Real Estate (the “Title Commitment”).  Offeror acknowledges receipt of the Title Commitment and agrees that no other title commitment will be provided in connection with this Offer.  Offeror may, at its expense, cause the Title Company to provide endorsements for access, zoning, and such other matters as Offeror may reasonably require.
Defects, Remedies.  Offeror shall, within thirty (30) days after Effective Date, notify Owner of any unacceptable defects disclosed in the Title Commitment or Survey.  Owner shall have fifteen (15) days (or such longer period as Offeror may in writing approve) to cure or remove any unacceptable defects identified in Offeror’s notice (the “Title Cure Period”), provided that nothing in this Offer shall obligate Owner to cure or remove such defects.  If Owner does not cure or remove such defects within the Title Cure Period, Offeror may either (i) cancel and terminate this Offer upon written notice to Owner, in which case Offeror shall receive a full refund of the Earnest Money or (ii) waive such defects and proceed to Closing.  If Offeror fails to notify Owner of an objection to an exception to title as reflected on the Title Commitment and Survey within the time provided herein, then Offeror shall be deemed to have accepted the status of title as reflected therein.  Any exceptions to title reflected on the Title Commitment to which Offeror fails to timely object (except the lien of any mortgage or other security instruments to be released at or before Closing) shall be deemed a “Permitted Exception.”  Upon Closing, the Title Company shall furnish to Offeror, at Owner’s expense, an Owner’s Policy of Title Insurance (the “Owner’s Policy”) in the amount of the Purchase Price, showing good and marketable title to the Real Estate in Offeror, subject only to current taxes and assessments not then due and payable and Permitted Exceptions.
Due Diligence Contingency.  Due diligence shall be as follows: 
Owner will provide Offeror with access to the Real Estate upon not less than one (1) business day notice. Owner will also make available to Offeror for its inspection and photocopying, each written and assignable service contract, lease, license, permit, warranty (if assignable), and other agreements relating to same in Owner’s possession which are in effect as of the Effective Date.
Commencing on the Effective Date and continuing for a period of seventy-five (75) days after the Effective Date (“Due Diligence Period”), Offeror may perform and complete, at its sole expense, its due diligence review, examination and inspection of all matters pertaining to its acquisition of the Real Estate, including, without limitation, (i) “Phase I,” “Phase II” and other environmental assessments, (ii) soil and boring tests, (iii) topographic, engineering, storm water, traffic, parking and other feasibility and physical studies, (iv) investigations into zoning, permit, and other land-use matters, (v) obtaining all zoning and other governmental approvals and/or permits that Offeror deems necessary or appropriate, in its sole and absolute discretion, in connection with the development of the Real Estate as intended by Offeror, (vi) applying for any tax abatement or other economic development incentives that may be available, (vii) obtaining agreements with applicable utility providers to secure extension of all necessary utilities to the Real Estate, and (viii) any other similar items.  Owner will cooperate as reasonably requested by Offeror on any permits, zoning or other governmental approvals needed for Offeror’s intended use of the Real Estate and any tax abatement or economic development incentive benefits pursued by Offeror, by, among other things, executing any required consents or applications that need to be filed.        
Offeror will at all times conduct such due diligence in compliance with applicable laws, and in a manner so as to not cause damage, loss, cost or expense to Owner or the Real Estate, and Offeror will promptly restore the Real Estate to its condition immediately following such inspections and examinations and will keep the Real Estate free and clear of any mechanic’s liens or other liens in connection with such inspections and investigations. Offeror hereby agrees to indemnify, defend, and hold harmless Owner from and against any and all liabilities, claims, damages, demands, losses, and causes of action (collectively, “Claims”) arising out of or resulting from, or alleged to arise out of or result from, Offeror’s entry onto the Real Estate and/or the conduct of any due diligence by Offeror or Offeror’s agents under this Section 6.  However, Offeror’s indemnification obligations under this Section 6.3 shall not apply to Claims caused by or resulting from any negligent acts or omissions of Owner or any pre-existing, dangerous, illegal, or defective conditions on the Real Estate.  The provisions of this Section 6.3 shall survive the termination of this Offer or the Closing for a period of one (1) year.
If, based upon such reviews, examinations or inspections, Offeror, in its sole discretion, determines that it does not intend to acquire the Real Estate and Offeror notifies Owner and Title Company of such determination in writing (“Due Diligence Notice”) prior to the expiration of the Due Diligence Period, this Offer will terminate and be of no further force and effect, except for any obligations or liabilities that expressly survive termination, and Offeror shall receive a full refund of the Earnest Money.
Except for the representations, warranties, and covenants of the Owner contained in Section 10.1, this is a commercial transaction, and the Real Estate is being sold “AS IS – WHERE IS” with no warranties or representations of any kind, including express or implied warranties made by Owner for the benefit of Offeror, including, but not limited to, any warranty of or representation as to fitness or compliance for particular use of the Real Estate or return on investment.  Offeror acknowledges and agrees that it shall independently verify the condition of the Real Estate and compliance with all rules, laws, regulations, whether those regulations are federal, state, local or otherwise (including but not limited to environmental compliance, and Americans with Disabilities Act compliance, or similar) without any reliance upon any representation made by Owner, its employees and agents except as set forth herein.
[bookmark: _Hlk106872530]Possession.  Offeror acknowledges that Owner’s willingness to enter into this Offer, and sell and convey title in and to the Real Estate pursuant to the terms hereof is solely a result of Owner transferring its corporate headquarters and existing workforce from the Real Estate to a development and location commonly known as “Electric Works”.  Owner’s current anticipated start date in transferring and relocating its workforce to Electric Works is December 1, 2022.  Offeror and Owner will execute this Offer, and Closing may occur, without a certificate of occupancy being issued to accommodate Owner’s transfer of its workforce on or before Closing.  Therefore, in consideration of Owner’s acceptance of this Offer, Offeror and Owner agree to the following terms and provisions for possession of the Real Estate:
Post Closing Possession.  Subject to the terms and provisions of section 7.2 below, possession of the Real Estate shall be delivered to Offeror on or before February 1, 2023 (“Post Closing Possession Period”).  During the Post Closing Possession Period, Owner shall be responsible for the costs of all utilities in operating the Real Estate; shall maintain the Real Estate in a good and sightly condition; shall keep in force and effect public liability insurance in an amount no less than Three Million and 00/100 Dollars (3,000,000.00) and name Offeror as an additional insured and shall be responsible for the ordinary and routine maintenance of the Real Estate but in no event shall be responsible for structural, roofing, plumbing, heating and ventilation systems replacements, upgrades or maintenance.  Owner shall not be responsible for any rent, real estate taxes or any other expense during this Post Closing Possession Period except as set forth in this Section 7.1..
Right to Extend Post Closing Possession Period.  In the event Owner requires additional time to relocate its workforce to Electric Works beyond February 1, 2023, Owner may notify Offeror shall have 3 successive options to renew the Post Closing Possession Period for a period of three (3) additional months for each option exercised (“Option to Extend”).  An Option to Extend shall only be valid and enforceable if Owner provides written notice to Offeror (pursuant to the notice provision of Section 14 below) no less than thirty (30) days prior to the expiration of the then existing Post Closing Possession Period together with a non-refundable extension payment payable to Offeror of Two Hundred Thousand and 00/100 Dollars ($200,000.00).  If the Option to Extend is exercised by Owner pursuant to the terms of this Section 7.2, the Post Closing Possession Period shall be automatically extended for a period of three (3) additional months subject to Owner’s obligations of Section 7.1 above.
Closing.  The sale and purchase herein provided will be consummated by a closing to be held at a mutually agreed upon time and date (the “Closing” and the “Closing Date”), which shall be thirty (30) days after the expiration of the Due Diligence Period or on such earlier date as the parties mutually agree, at the offices of the Title Company or at such other location as may be mutually agreed upon by Offeror and Owner.  
Deliveries at Closing.  At the Closing, the parties will deliver the following documents:
By Owner.  Owner will deliver: (i) a duly executed and acknowledged warranty deed covering the Real Estate and any improvements thereon (“Deed”); (ii) a certificate of Owner respecting the “non-foreign” status of Owner; (iii); a vendor’s affidavit dated as of the Closing Date, in a form reasonably acceptable to Offeror and the Title Company; (iv) a closing statement dated as of the Closing Date and duly executed by Owner, setting forth, among other things, all payments in connection with the purchase and sale of the Real Estate (“Closing Statement”); (vi) a Sales Disclosure Form (“Disclosure Form”); (vii) evidence reasonably satisfactory to the Offeror and the Title Company that all necessary authorizations of the transaction provided herein have been obtained by Owner; and (viii) such other documents and instruments as may be reasonably requested by the Offeror or the Title Company in order to consummate the transaction contemplated hereby and issue the Owner’s Policy.
By Offeror.  Offeror will deliver: (i) the Purchase Price, subject to such credits, prorations, and adjustments provided in this Offer, which shall be payable in cash or other immediately available funds; (ii) the Closing Statement;  (iii) the Disclosure Form; (iv) evidence reasonably satisfactory to the Owner and the Title Company that all necessary authorizations of the transaction provided herein have been obtained by Offeror; and (v) any additional documents necessary to close this transaction, as required by the Title Company. 
Closing Costs.  Offeror will pay the cost of (i) all of its examinations and inspections and audits of the Real Estate, including the cost of any of its appraisals, environmental, physical and financial audits, and, if applicable, all costs associated with any financing to be obtained by Offeror including any application and commitment fees for any other financing, and the costs of meeting any lender requirements; (ii)  all recording fees; and (iii) one half of all Closing and escrow fees charged by the Title Company to conduct the Closing. Owner will pay (i) the cost of the Title Commitment and the premium for the Owner’s Policy; (ii) the cost of the Survey; (iii) the cost of preparing the Deed; and (iv) and one half (1/2) of all Closing and escrow fees charged by the Title Company to conduct the Closing.  All other Closing costs not specifically allocated herein will be paid by the parties as is customary in commercial land transactions in Allen County, Indiana.  Owner and Offeror will each pay their respective (i) legal fees and expenses, (ii) share of prorations, if any (as provided below), and (iii) cost of all opinions, certificates, instruments, documents and papers required to be delivered, or caused to be delivered, by it hereunder and the cost of all its performances under this Offer.
Pro Rations and Credits.  
Taxes and Assessments.  All accrued and unpaid taxes, assessments, and other governmental impositions of any kind or nature, including, without limitation, any special assessments or similar charges for the Real Estate (collectively, the “Taxes and Assessments”) shall be prorated as of the Closing Date, with Owner being responsible for all accrued and unpaid Taxes and Assessments through and including the Closing Date and Offeror being responsible for all Taxes and Assessments that accrue beginning the day immediately following Closing.   Taxes and Assessments that are the responsibility of Owner shall be paid to Offeror in the form of a credit at Closing, and the amount of such credit shall be based on the most recent bill for such Taxes and Assessments issued by the County taxing authority.   
Additional Closing Requirements.  Owner and Offeror agree that:
Insurance.  None of the Owner’s insurance policies relating to the Real Estate will be assigned to Offeror and Offeror will be responsible for arranging for its own insurance as of the Closing Date;
Utilities. Utilities, including telephone, electricity, water, gas, and sewer (if any) are the responsibility of and shall be paid by the Owner through and including the Closing Date.  Offeror shall establish its own accounts with the applicable utility providers and shall have the charges for such services transferred to Offeror’s account effective the day immediately following the Closing Date.  
Destruction/Condemnation of Real Estate.
Casualty.  In the event that all or any portion of Real Estate is damaged or destroyed by any casualty after the Effective Date but prior to the Closing Date, Owner will give Offeror prompt written notice of the same (“Casualty Notice”), but Owner will have no obligation to repair or replace any damage or destruction caused by the foregoing.  Offeror may, at its option, terminate this Offer by written notice to Owner, given within ten (10) business days after the delivery of the Casualty Notice (and if the Closing Date falls within such ten (10) business day period, the Closing Date will be extended until the day after the expiration of such ten (10) business day period).  If Offeror does not elect to terminate this Offer, Owner will, upon consummation of the transaction herein provided, assign to Offeror all claims of Owner under or pursuant to any casualty insurance coverage, and all proceeds from any such casualty insurance received by Owner on account of any such casualty (to the extent the same have not been applied by Owner prior to the Closing Date to repair the resulting damage), and there will be no reduction of the Purchase Price, except that in connection with a casualty covered by insurance, Offeror will be credited with the lesser of the remaining cost to repair the damage or destruction caused by such casualty or the amount of the deductible under Owner’s casualty insurance policy.  
Condemnation.  In the event that all or any portion of the Real Estate is the subject of any taking or condemnation under the provisions of eminent domain law after the Effective Date but prior to the Closing Date, Owner will give Offeror prompt written notice of the same (“Condemnation Notice”), but Owner will have no obligation to repair or restore the Real Estate on account of the foregoing.  Offeror may, at its option, terminate this Offer by written notice to Owner, given within ten (10) business days after the delivery of the Condemnation Notice (and if the Closing Date falls within such ten (10) business day period, the Closing Date will be extended until the day after the expiration of such ten (10) business day period) and the Earnest Money will be returned to Offeror.  If Offeror does not elect to terminate this Offer, Owner will, upon consummation of the transaction herein provided, assign to Offeror all claims of Owner under or pursuant to the provisions of eminent domain law, and all proceeds from any condemnation awards received by Owner on account of any such condemnation (to the extent the same have not been applied by Owner prior to the Closing Date to repair or restore the Real Estate), and there will be no reduction of the Purchase Price.

Representations and Warranties; Certain Covenants.
Representations and Warranties of Owner.  Owner hereby represents and warrants the following to Offeror:
Authority.  As of the date hereof and as of the Closing Date, Owner has all requisite power and authority to execute and deliver, and to perform all of its obligations under this Offer.
Due Execution.  As of the date hereof and as of the Closing Date, the execution, delivery and performance of this Offer has been duly authorized by all necessary action on the part of Owner.
Enforceability.  As of the date hereof and as of the Closing Date, this Offer constitutes a legal, valid and binding obligation of Owner enforceable against Owner in accordance with its terms.
Hazardous Materials.  To the Owner’s Knowledge, no Hazardous Material (as defined below) has been generated, stored, released, discharged or disposed of, from or on the Real Estate in violation of any Environmental Law (as defined below). The term “Hazardous Material” means any hazardous, toxic, dangerous or governmentally-regulated waste, substance or material, pollutant or contaminant, as defined for purposes of the Comprehensive Environmental Response, Compensation and Liability Act of 1980 (42 U.S.C. Section 9601 et seq.) as amended, or the Resource Conservation and Recovery Act (42 U.S.C. Section 6901 et seq.), as amended, or any substance which is toxic, explosive, corrosive, flammable, infectious, radioactive, carcinogenic, mutagenic, or otherwise hazardous, or any substance which contains gasoline, diesel fuel or other petroleum hydrocarbons, polychlorinated biphenyls (PCBs), or radon gas, urea formaldehyde or lead.  Owner has received no claims, complaints, or notices with respect to any alleged violation of any environmental law with respect to the Real Estate.
Owner’s Knowledge.  For purposes of this Section 10.1, Owner’s Knowledge means the current actual knowledge of any of the Owner without additional inquiry or investigation as of the Effective Date and as of the Closing Date as provided herein, and specifically excludes (a) information currently known by any principal of Offeror as of the Effective Date, (b) information discovered by Offeror during the Due Diligence Period, and (c) information that is contained within a public record.
Representations and Warranties of Offeror.  Offeror hereby represents and warrants the following to Owner:
Authority.  Offeror has all requisite power and authority to execute and deliver, and to perform all its obligations under this Offer.
Due Execution.  The execution, delivery and performance of this Offer has been duly authorized by all necessary action on the part of Offeror and does not and will not (i) require any consent or approval, which has not been obtained or (ii) violates any provision of Offeror’s organizational documents.
Enforceability.  This Offer constitutes a legal, valid and binding obligation of Offeror enforceable against Offeror in accordance with its terms.
No Bankruptcy/Dissolution Event. No Bankruptcy/Dissolution Event has occurred with respect to Offeror, or if Offeror is a partnership, any of the general partners that own an interest in Offeror.  Offeror has sufficient capital or net worth to meet its obligations, including payment of the Purchase Price, under this Offer.
Survival.  Any cause of action with respect to a breach of the representations and warranties set forth in Section 10.1 and 10.2 above will survive for a period of one hundred eighty (180) days from the date of Closing, at which time such representations and warranties (and any cause of action resulting from a breach thereof not then in litigation) will terminate.
Property Maintenance.  Prior to Closing, Owner will maintain the Real Estate in its existing condition and will not take any affirmative action or knowingly omit to take some action that will cause any of its representations and warranties set forth in Section 10.1 to be untrue.
Conditions to Closing.
Owner’s Conditions to Closing.  In addition to the conditions provided in other provisions of this Offer, Owner’s obligations to perform its undertakings provided in this Offer (including its obligation to sell the Real Estate) are conditioned on the following:
Performance by Offeror.  The due performance by Offeror of each and every material undertaking and agreement to be performed by it hereunder (including the delivery to Owner of the Purchase Price and other items specified to be delivered by Offeror in Section 8 and the material truth of each representation and warranty made by Offeror as of the date of this Offer or on the Closing Date or on both such dates as expressly provided herein). 
No Bankruptcy or Dissolution.  That at no time on or before the Closing Date will any Bankruptcy/Dissolution Event have occurred with respect to Offeror, and if Offeror is a partnership, any general partners that own an interest in Offeror.
Offeror’s Conditions to Closing.  In addition to the conditions provided in other provisions of this Offer, Offeror’s obligations to perform its undertakings provided in this Offer (including its obligation to purchase the Real Estate) are conditioned on the following:
Performance by Owner.  The due performance by Owner of each and every material undertaking and agreement to be performed by it hereunder (including the delivery to Offeror of the items specified to be delivered by Owner in Section 8 and the material truth of each representation and warranty made by Owner as of the date of this Offer or on the Closing Date or on both such dates as expressly provided herein).  
Owner Cooperation.  Owner’s cooperation with all reasonable requests of Offeror to facilitate or assist with the distribution, execution, and collection of documents or other information requested by the Title Company to close the transaction contemplated hereby.  
Default.
Defaults.  Upon a breach of Owner’s representations and warranties in Section 10.1, or if Owner defaults in the performance of any other obligations set forth in this Offer, Offeror may: (i) proceed to Closing without any reduction in or set off against the Purchase Price; (ii) terminate this Offer by delivery of written notice to Owner, in which event Offeror shall be entitled to the return of the Earnest Money; or (iii) institute proceedings in any court of competent jurisdiction seeking any other remedies available at law or in equity, including, without limitation, specific performance but in no event shall Owner be liable for any claim, action or judgment for special, indirect, consequential or punitive damages..  Upon a breach of Offeror’s representations and warranties in Section 19.2, or if Offeror defaults in the performance of any other obligations set forth in this Offer, Owner may: (i) terminate this Offer in which case Owner shall be entitled to receive the Earnest Money from the Title Company as Owner’s liquidated damages for Offeror’s default; or (ii) institute proceedings in any court of competent jurisdiction seeking any other remedies available at law or in equity, including, without limitation, specific performance but in no event shall Offeror be liable for any claim, action or judgment for special, indirect, consequential or punitive damages.  	
Notice of Default.  Before either party shall be entitled to declare this Offer in default, it shall give the other party written notice of the claimed default and ten (10) days in which to cure said default.  If the defaulting party fails to cure the default within such ten (10) day period, the non-defaulting party may avail itself of the remedies described in Section 12.1.  
Survival.  The default provision of this Section shall survive Closing.
Confidentiality.  It is the intent of the parties that matters related to the transaction contemplated by this Offer are and shall remain confidential.  Accordingly, the parties agree that the terms of this Offer, including the names of the parties hereto and the Purchase Price, as well as any information discovered by Offeror and its agents in connection with its due diligence investigation of the Real Estate will remain confidential and will not be disclosed by either party hereto without the written consent of the other except: (i) to such party’s directors, officers, partners, members, employees, legal counsel, accountants, engineers, architects, financial advisors and similar professionals and consultants to the extent such party deems it necessary or appropriate in connection with the transaction contemplated hereunder (and such party will inform each of the foregoing parties of such party’s obligations under this Section and will secure the agreement of such parties to be bound by the terms hereof); or (ii) as otherwise required by law or regulation. Each party will indemnify, defend and hold the other party harmless from and against any claims arising from a breach by it or any of its affiliated entities of this Section.  The restrictions in this Section will survive a termination of this Offer but will terminate upon Closing of the purchase of the Real Estate by Offeror.

Miscellaneous. 
Brokerage.  Owner represents to Offeror that Owner has not had any dealings with any real estate brokers, salesmen, or agents in connection with the Real Estate or the transaction contemplated by this Offer.  If Offeror is represented by a real estate broker, salesman or agent in connection with this transaction, Owner will execute a limited listing agreement with said broker, salesman, or agent pursuant to which Owner will agree to pay such person a commission not to exceed one and one-quarter percent (1.25%) of the Purchase Price at Closing.
Notices.  Any notice which a party is required or may desire to give the other party will be in writing and may be delivered personally; by United States registered or certified mail, postage prepaid; by Federal Express or other reputable courier service regularly providing evidence of delivery (with charges paid by the party sending the notice).  Any such notice will be addressed as follows (subject to the right of a party to designate a different address for itself by notice similarly given):
To Offeror:		__________________________
			Attn: ______________________
				__________________________
__________________________

With a copy to:	__________________________
			Attn: ______________________
__________________________
			__________________________

To Owner:		Do it Best Corp.
			Attn:  Timothy E. Miller
			6502 Nelson Road
			Fort Wayne, IN 46803

With a copy to: 	Barrett McNagny LLP
				Attn: Thomas M. Niezer
				215 E. Berry St.
				Fort Wayne, IN 46802

Any notice so given by mail will be deemed to have been given as of the date of delivery (whether accepted or refused) established by U.S. Post Office return receipt or the overnight carrier’s proof of delivery, as the case may be.  Any such notice not so given will be deemed given upon actual receipt of the same by the party to whom the same is to be given.  Notices may be given by facsimile transmission and will be deemed given upon the actual receipt of the same by the individual to which they are addressed, and will be promptly followed by a hard copy notice by mail as provided above.
Legal Costs.  In the event any action be instituted by a party to enforce this Offer, the prevailing party in such action (as determined by the court, agency or other authority before which such suit or proceeding is commenced), will be entitled to such reasonable attorneys’ fees, costs and expenses as may be fixed by the decision maker.  The foregoing includes, but is not limited to, reasonable attorneys’ fees, expenses and costs of investigation incurred in appellate and review proceedings; in any post-judgment proceedings to collect or enforce the judgment; establishing the right to indemnification; and any action or participation in, or in connection with, any case or proceeding under Chapter 7, 11 or 13 of the Bankruptcy Code (11 United States Code Sections 101 et seq.), or any successor statutes.  This provision is separate and several and will survive the consummation of the transaction contemplated by this Offer or the earlier termination of this Offer.
Further Instruments.  Each party will, whenever and as often as it will be requested so to do by the other, cause to be executed, acknowledged or delivered any and all such further instruments and documents as may be necessary or proper, in the reasonable opinion of the requesting party, in order to carry out the intent and purpose of this Offer.  Owner will comply with all reasonable requests of Offeror to facilitate or assist with the distribution, execution and collection of documents or other information requested by Offeror’s lender.
Matters of Construction.
Incorporation of Exhibits.  All Exhibits attached and referred to in this Offer are hereby incorporated herein as fully set forth in (and will be deemed to be a part of) this Offer.
Entire Agreement.  This Offer contains the entire agreement between the parties respecting the matters herein set forth and supersedes all prior and contemporaneous agreements between the parties hereto respecting such matters, including, without limitation, the terms of any Request for Proposal or documents provided in connection therewith.   
Time of the Essence.  Time is of the essence in all matters undertaken in connection with this Offer.
Non-Business Days.  Whenever action must be taken (including the giving of notice or the delivery of documents) under this Offer during a certain period of time (or by a particular date) that ends (or occurs) on a non-business day, then such period (or date) will be extended until the immediately following business day.  As used herein, “business day” means any day other than a Saturday, Sunday or federal or Indiana state holiday.
Severability.  If any term or provision of this Offer or the application thereof to any person or circumstance will, to any extent, be invalid or unenforceable, the remainder of this Offer, or the application of such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable, will not be affected thereby, and each such term and provision of this Offer will be valid and enforced to the fullest extent permitted by law.
Interpretation.  Words used in the singular will include the plural, and vice-versa, and any gender will be deemed to include the other.  Whenever the words “including”, “include” or “includes” are used in this Offer, they should be interpreted in a non-exclusive manner.  The captions and headings of the paragraphs of this Offer are for convenience or reference only and will not be deemed to define or limit the provisions hereof.  Except as otherwise indicated, all Exhibit and Section references in this Offer will be deemed to refer to the Exhibits and Sections in this Offer.  Each party acknowledges and agrees that this Offer (i) has been reviewed by it and its counsel; (ii) is the product of negotiations between the parties, and (iii) will not be deemed prepared or drafted by any one party.  In the event of any dispute between the parties concerning this Offer, the parties agree that any ambiguity in the language of the Offer is to not be resolved against Owner or Offeror but will be given a reasonable interpretation in accordance with the plain meaning of the terms of this Offer and the intent of the parties as manifested hereby.
No Waiver.  Waiver by one party of the performance of any covenant, condition or promise of the other party will not invalidate this Offer, nor will it be deemed to be a waiver by such party of any other breach by such other party (whether preceding or succeeding and whether or not of the same or similar nature).  No failure or delay by one party to exercise any right it may have by reason of the default of the other party will operate as a waiver of default or modification of this Offer or will prevent the exercise of any right by such party while the other party continues to be so in default.
Consents and Approvals.  Except as otherwise expressly provided herein, any approval or consent provided to be given by a party hereunder may be given or withheld in the absolute discretion of such party.
Governing Law.  This Offer will be construed and enforced in accordance with the laws of the State of Indiana, without regard to conflicts of law principles.
Amendments.  This Offer may be amended by written agreement of amendment executed by all parties, but not otherwise.
Survival.  Unless otherwise expressly provided for in this Offer, the representations, warranties, covenants and conditions of the parties set forth in this Offer will not survive the consummation of the transaction contemplated by this Offer and the delivery and recordation of the Deed.
Assignment.  This Offer may not be assigned by Offeror except to an entity that is directly or indirectly, controlled by or under common control with Offeror and formed for the express purpose of taking title to the Real Estate at Closing.  Otherwise, no assignment of this Offer by Offeror shall be permitted.    
Counterparts.  This Offer may be executed in one or more counterparts, each of which will be deemed to constitute an original, but all of which, when taken together, will constitute one and the same instrument, with the same effect as if all of the parties to this Offer had executed the same counterpart.
Like-kind Exchange.  Owner, at any time prior to the Closing Date, may elect to affect a simultaneous or non-simultaneous tax-deferred exchange pursuant to Section 1031, and the regulations pertaining thereto, of the Internal Revenue Code of 1986, as amended.  Offeror expressly agrees to cooperate with Owner in connection with any such exchange in any manner which shall not impose any additional cost or liability upon Offeror, including without limitation by executing any and all documents, including escrow instructions or agreements consenting to Owner’s assignment of its rights and obligations hereunder to an exchange entity, which may be necessary to carry out such an exchange.  Likewise, Owner expressly agrees to cooperate with Offeror in connection with any such exchange in any manner which shall not impose any additional cost or liability upon Owner, including without limitation by executing any and all documents, including escrow instructions or agreements for the benefit of an exchange entity or qualified intermediary, which may be necessary to carry out such an exchange.

[SIGNATURE PAGE TO FOLLOW]

IN WITNESS WHEREOF, the parties hereto have executed this Offer as of the date appearing next to each party’s signature below
	



Date:					
	



___________________________________
“Offeror”

	
	
By:          					
Printed:   ____________________________
Title:       ____________________________

	






Date:					
	






Do it Best Corp.
“Owner”

	
	

	
	By:     ______________________________
           Timothy E. Miller, 
           Vice President of Logistics








1852139
 (
US.134517223.01
)

1



















Signature Page to Offer to Purchase Real Estate



Legal Description of Real Estate






